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1.0 Background
The Non Governmental Organisations’ Coordinating Council (NGOCC) was established by a few Zambian women NGOs in 1985, after the United Nations' World conference on women held in Nairobi, Kenya. Prior to its establishment, NGOs worked in isolation. It was, however, realized that the process of empowering women needed concerted effort and hence, NGOCC was born to facilitate networking; nationally and internationally. Within the more than 30 years of its existence, the role of NGOCC has changed from co-coordinator to a focal point of the women's movement in Zambia. NGOCC currently has a membership of 104 organizations that it supports in capacity building, networking, advocacy and communication in the field of gender and development. Through consistent and concerted efforts NGOCC, in collaboration with other like-minded players, has become an influential voice in advocating for the implementation of a gender perspective and gender mainstreaming in all developmental processes. 
 NGOCC’s vision is a ‘society where women fully participate and benefit from social, economic, political and cultural development’.
This paper aims at identifying the gaps existing in the legal and policy framework of Zambia in dealing with the protection of children’s rights and welfare, as they relate to child marriage. It is envisaged that the paper will help document some of the existing gaps and shortcomings so as to provide the basis for advocating for the enactment and revision of the framework that will help in addressing, in a meaningful way, the concerns related to the protection of child’s rights, especially as it relates to child marriage.
2.0 Definition and Scope of Child Marriage
The Revised National Gender Policy defines child marriage as any marriage – whether under civil, religious or customary law, and with or without formal registration – where either one or both spouses are children under the age of 18. It is important to note that other terms such as “early marriage,” “forced marriage‟ and “early and forced marriage” are often used by international agencies as well as governments, academics and activists. These terms are used to empahasise the fact that children who are married, particularly girls, are not in a position to give their free, full and informed consent to marriage and are often subject to marriage under pressure, coercion and even violence. Furthermore, while boys too are subjected to child marriage, the practice affects girls in greater numbers and the consequences on girls are more detrimental. 

Globally, one in three girls in developing countries (excluding China) will probably be married before they are 18. One out of nine girls will be married before their 15th birthday. Most of these girls are poor, less-educated, and living in rural areas. Over 67 million women 20-24 year old in 2010 had been married as girls. Half were in Asia, one-fifth in Africa. While child marriages are declining among girls under age 15, 50 million girls could still be at risk of being married before their 15th birthday in this decade.[footnoteRef:1] Similarly, Zambia is one of the countries with the highest prevalence rate of child marriage in the world. According to the 2013-2014 Zambia Demographic and Health Survey (ZDHS), child marriage was more common among girls than boys (17 percent of girls aged 15-19 are married compared to only 1% of boys of the same age group). Generally, child marriage disproportionately affects females, as 42% of women aged 20-49 report having married before age generations are more likely to report a younger age of first marriage: 13.2% of women aged 45-49 were married before age 15 (and 53.7% before age 18) compared to 5.9% (and 31.4%) of women aged 20-24.  [1:  This paragraph is excerpted verbatim from UNFPA (2012) Marrying Too Young: End Child Marriage, p. 6, accessed at http://www.unfpa.org/end-child-marriage] 

Zambian men marry on average five years later than women. The median age at first marriage among women aged 25–49 was 18.4 years in 2013, while the median age among men aged 25-49 was 23.9 years. Qualitative studies also point out that while intergenerational marriage is a reality in Zambia, children also marry each other, particularly under the customary laws, driven by customary practices and understandings of marriage.

2.1 Causes of Child marriage
Child marriage in Zambia is largely influenced by traditional practices and beliefs, and the low social status assigned to women and girls. Initiation ceremonies for girls who reach puberty prepare them for marriage and gender responsibilities as defined by culture. Cultural practices such as polygamy also drive child marriage in Zambia, as young girls are married off to older men who are respected in their communities.
Poverty and the existence of large families also make children vulnerable to child marriages as they have inadequate or no social security and survival essentials from the family. Over 60.5 percent of the Zambian population lives below the poverty line, and many families see child marriage as an opportunity to benefit financially from the bride price they receive for their daughter.
Finally, girls’ inadequate access to education contributes to the likelihood of child marriage. UNFPA found that 65 percent of women aged 20-24 with no education were married or in union by the age of 18, compared to only 17 percent of women with secondary education or more.
[bookmark: _GoBack]
2.2 Effects of Child marriage on Child Development and National Development
Child marriage is a human rights violation. Child marriage leads to the separation of the child from family and friends at a tender age, the lack of freedom to interact with peers and participate in community activities, and decreased opportunities for education. Child marriage directly threatens girls’ health and well-being. Marriage is often followed by pregnancy, even if a girl is not yet physically or mentally ready. This results in increased complications from pregnancy and childbirth which lead to high maternal and infant mortality rates. Additionally, as minors, child brides are rarely able to assert their wishes such as whether to use family planning methods or practice safe sexual relations.  Married girls can be particularly vulnerable to HIV and AIDS and other sexually transmitted diseases.

Further, child marriage denies girls their right to education.  When girls marry, they are often forced to drop out of school so they can assume household responsibilities. This limits their opportunities, including future employment prospects that would enable them to lift their family out of poverty and contribute to their country’s economic development and prosperity. Girls who leave school have worse health and economic outcomes than those who stay in school, and eventually their children fare worse as well. Child marriages also put girls at risk of sexual, physical and psychological violence throughout their lives. Girls who marry as children are more likely to be beaten or threatened by their husbands than girls who marry later and are more likely to describe their first sexual experience as forced

3.0 Analysis of the Legal and Policy Framework on child marriage in Zambia
Zambia is a party to a number of international and regional instruments aimed at improving the rights and welfare of a child. First, are the Convention on the Rights of a Child (CRC) and the African Charter on the Rights of a Child. Both the CRC and the Charter clearly defines a child as a person who is below the age of 18 years. Second, the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) in Article 16 provides for state parties to take all appropriate measures to eliminate discrimination against women in all matters relating to marriage and family relations and in particular ensure, on a basis of equality of women and men. Further, the CEDAW in Article 16 (2) states ‘the betrothal and the marriage of a child shall have no legal effect, and all necessary action, including legislation, shall be taken to specify a minimum age for marriage and to make the registration of marriages in an official registry compulsory.’

Thirdly, the SADC Protocol on gender and development in Article 8 provides for marriage and family rights. The Protocol provides for the legal age for marriage as 18 years and above. The Protocol further provides that for a marriage to occur, there must be free and full consent of both parties involved in a marriage. In Article 11, the Protocol provides for the protection of a child, especially the girl child against all forms of discrimination, including, economic exploitation, access to health and education.

Based on the outlined international and regional instruments aimed at improving the rights and welfare of the child, it is clear that the instruments have clearly given a definition of child and also that these instruments clearly outlaw child marriage. Further, the instruments require that member states clearly define the age of a child in their national laws and policies and that there must be free and full consent of both parties involved in a marriage.

Generally, an analysis of the existing legal and policy framework in Zambia that hinge on children’s rights and welfare, reveals that the framework is not absolute in terms of defining the age of a child. This inconsistency has translated into there being no clear minimum age for marriage. There are differing definitions for a child in the various existing pieces of legislation in the country. Additionally, in customary law, under which a most child marriages take place, a child is can be married when he/she reaches puberty. The following pieces of legislation were analysed in relation to child marriage:

The Amended Constitution (2016)
The Constitution of Zambia is the supreme law of the land. The Amended Constitution of Zambia (2016) defines a child as a person who is below the age of 18 years. This provision is in line with the definition of a child as per the CRC and the African charter on the rights of the child. The National Constitution further provides rights and guarantees freedoms to every citizen in the Bill of Rights. The Bill of Rights guarantees to everyone, including children, the right to life and freedom from discrimination based on sex, social status, color or creed. However, in Article 23 (4) (c) discrimination is constitutionally sanctioned in the area of personal law relating to adoption, marriage, divorce, devolution of property on death, which are all matters of great concern to the child. This is because the best interest of the child principle is not taken to be of paramount importance in all these circumstances. 

Anti-Gender Based Violence (GBV) Act of 2011 
The Act seeks to provide for the protection of victims of gender based violence; constitute the Anti-Gender-Based Violence Committee; establish the Anti-Gender-Based Violence Fund; and provide for matters connected with, or incidental to, the foregoing. The Act defines a child as a person who is below the age of 16 years. This definition of a child is not in line with the definition of a child as provided for by the CRC and the Amended Constitution.  Further, Part 1 of the Act describes child/forced marriages as a form of physical, mental and psychological abuses that arise from cultural, customary rites or practices that are detrimental on the wellbeing of the child, especially the girl child. This implies that the Act criminalises forced/child marriages. 

It is important to note that the Anti GBV Act of 2011 does not outline penalties for anyone who contravenes its provisions. Instead, it relies on other pieces of legislation such as the penal code to penalize offenders of the Act. A look at the penal code reveals that the code does not provide for a specific penalty for forced/child marriage. The penal code only deals with cases of defilement and we observe that it also defines a child as someone who is below the age of 16. This implies that those children between the ages of 16 and 18, should they be married off at that age, will not have recourse as the penal code only deals with defilement and whose age restriction has been set as below 16 years.


Education Act (2011) 
The Act domesticates the provisions of the CRC in relation to education. The Act defines a child as a person who is below the age of 16 years. This definition of the child is contrary to the definition of the child as per the CRC and the Amended Constitution of Zambia. Furthermore, the Act in Section 18 provides for prohibition of certain marriages. The Act criminalises marrying or marrying off a learner regardless of their age. The act also provides a penalty for those that contravene the provisions of the Act in 18 (2).

Section 22 (1) of the Act provides for equal access to quality education for all learners including poor and vulnerable children. Section 22 (2) provides for the establishment of a decentralized and comprehensive system of identifying poor and vulnerable children, assessing their needs and determining how best to meet their educational needs. NGOCC is of the considered view that this is a good provision with the potential to ensure education for all. Further, NGOCC is of the view that girls that re-enter school after falling pregnant and delivering fall in the category of poor and vulnerable children. As such, the assessment of needs and ways of helping the vulnerable children should include ways in which the girls in this category should best be helped.

Marriage Act and the Proposed Marriage Bill
The Marriage Act establishes the legal age for marriage at 21 years but allows for marriage below this age with consent of an adult. Further, the proposed Marriage Bill of 2015 defines a child as a person below the age of 18 years and gives the legal age for marriage as 18. The Bill in section 16 (1) provides for void marriages which include marriage to and between people of below minimum prescribed age for marriage and the non-consent from both parties in a marriage. These propositions are good in that they will enhance the protection of the child, especially the girl child from being forced into marriage at a tender age.
The marriage Bill in section 49 provides for the recognition of foreign marriages as civil marriages in Zambia. The Bill in section 49 (a) states that a marriage will be considered valid if it is contracted in accordance with the law of a foreign country. This provision by implication means that in an event that a child is married off in another country that does not restrict on the age of marriage, once such a married child comes to Zambia, that marriage will be valid. NGOCC is of the considered view that this provision be deleted from the Bill because if enacted as such it will be open to abuse. 



The Re-entry Policy
In 1997, the government of the republic of Zambia through the ministry responsible for education developed the re-entry policy aimed at ensuring that girls who fell pregnant while in school could go back after delivery and complete their education. This is an effort to improve the ability of girls to progress to higher levels of education thereby increasing the girls’ literacy levels and narrowing the gender gap in education.
The policy is supported by a set of guidelines which include the following:
· How the school would be able to detect pregnancy;
· The steps that need to be taken after a pregnancy has been detected;
· The documents that should be given to the pregnant girl when she goes on leave and those that should be maintained by the schools on pregnant girls;
· The length of time for re-entry after delivery;
· Steps to be taken in cases of school transfers;
· The number of times a girl can be allowed to re-enter school and how the girl who has fallen pregnant can be tracked;
· What can be done to improve the school environment and prevent pregnancies;
· What should be done to girls that drop out for reasons other than pregnancies and what should be done to girls and boys who are not in school for other reasons.
Attached to the above guidelines are appendices that include the following:
· Letter to parents/guardians of pregnant girls;
· Letter of maternity leave and readmission;
· Form of maternity leave and readmission;
· Commitment of male involved in pregnancy;
· Commitment by parents/guardians;
· Detailed school record;
· Data collection sheet on early pregnancies.
A review of the policy revealed that the policy does not provide for counseling of any of the stakeholders, especially adolescent mothers. This is a big gap in the policy that has led to some extent to the non acceptance of the policy by a majority of stakeholders, especially the adolescent mothers. This gap in the policy has greatly contributed to the slow implementation of the policy as the key stakeholders have not fully accepted the policy owing to inadequate counseling of stakeholders. Further challenges to implementation of the policy have been attributed to lack of financial support for the girls who go back to school after delivery to complete school because their families disown them or if the family opts to stay with such girls, the girls’ school needs are not treated as a priority as the family now has to take care of the girl’s baby.
National Child Policy
The National Child Policy of 2015 is focused on the creation of a society where children survive, thrive and reach their full potential. It must be noted that the policy is based on the CRC, thereby, addressing the explicit rights for improving the welfare of children. The policy seeks to address the following children’s rights issues among others:  child survival; child development; child protection and child participation.

4.0 Recommendations
Based on the foregoing, NGOCC recommends the following:
1. There is urgent need for the government, through the ministry of Justice and the National Assembly, to revise the necessary laws and policies around child marriage to harmonise the definition of a child as well as putting in place a legal minimum age for marriage in the necessary legislation. The laws that need harmonization on the definition of the child are the Anti GBV Act, the Penal Code and the Education Act.
2. The Re-entry Policy must be revised to include guidance and counseling of the various stakeholders, especially the adolescent mothers. Further, the government must allocate resources towards the implementation of the Policy.
3. In order to break cultural norms, traditional and religious leaders should be sensitized on the dangers of child marriage and create awareness about the laws and policies at the community level. They will in turn educate their subjects.
4. There is urgent need for the government to put in place measures that will ensure the implementation of the various pieces of legislation that hinge on the protection of children’s rights as well as their welfare. Specifically, towards the full implementation of the Anti GBV Act, the establishment and operationalisation of the anti GBV fund should be prioritized. Additionally, the construction and support for the places of safety, especially for victims of GBV that are children should be prioritized to reduce on the cases of child/forced marriages. 
5. To make free education for all a reality, the government should establish a mechanism through which the students’ loans can be repaid by former beneficiaries. By so doing, the loan scheme will be a revolving fund that will ensure that more poor and vulnerable students can benefit from the scheme.
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